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1. Fair Trial Principle in Europe

Fair Trial Principle is acceptedasa standardby Europeanlegal frameworks:

ÅEuropeanConventionof HumanRights: article6-1

ÅEuropeanUnionCharterof FundamentalRights: article47

ÅEuropeanConstitutions:

- Lithuania: articles30and31of theConstitution

- Portugal: articles20, 32and268-4 and5 of theConstitution

- France: DeclarationdesdroitsdelõHommeetduCitoyende1789, theUniversalDeclarationof

HumanRightsandtheEuropeanConventionon HumanRights

- Germany: articles19-4 and103-1 of theConstitution

- Italy: articles24, 111and113of theConstitution

- Spain: article24of theConstitution



1. Fair Trial Principle in Europe

The Fair Trial Principle is accepted by European legal frameworks

under different terms:

ÅProcèséquitable(ECHR,FR);

ÅFairtrial (ECHR);

ÅTutelaefectivadelosderechos(ES);

ÅGiustoprocesso(IT);

ÅDueprocess(UK);

ÅTutelajurisdicionalefetiva(PT).



2. Content of the Fair Trial Principle

Right to a Fair Trial includes:

1. Rightto presentaclaimbeforeacourtandhavethecasedecided(access

to court);

2. Right to havethe proceduralrulesappliedin a way which favoursa

decisionbasedon substantivelaw/ on the merits (not in procedural

technicalities);

3. Rightto havetheclaimdecidedbyanimpartialandindependentcourt;

4. Principle of Equality of Arms;



2. Content of the Fair Trial Principle

Right to a Fair Trial includes:

5. Rightto anadversarialprocedure;

6. Right to a transparentprocedure(public hearing, a reasonedcourt

decision, accessto the documentsandstatusof the judicialprocedure, an

adequatelevelof clarityof thelegalframework);

7. Rightto aspeedytrial;

8. Rightto beassistedbyalawyer.



3. Equality of Arms and Adversarial Rights

ÅPrinciple of Equality of Arms

- Thereshouldbeaòfairbalanceóbetweenthe parties;

- Eachpartymustbe affordeda reasonableopportunity

to presenthis case(includingevidence);

- Without any substantial disadvantageof a party vis-

à-vis the other party.

(ECHRcasesBulut v. Austriaof 22nd February1996; Foucherv. Franceof 18th March1997; Platakouv.

Greeceof 11th January2001; Bobekv. Polandof 17th July2007)



3. Equality of Arms and Adversarial Rights

ÅRight to an adversarialtrial/Principle of Contradictory

- Any elementwhich can influencethe solution of the

causeshould be subject to discussionbetweenthe

parties;

- Eachpartyshouldhave:

Á Thepossibilityto makeknowntheelementson whichhis

claimisbased; and

Á The possibilityto know anddiscussanyclaim,evidence

or documentpresentedto thejudge.



3. Equality of Arms and Adversarial Rights

ÅPrinciple of Equality of Arms and the Right to an AdversarialTrial arevery

close:

-ECHR commonlylooksat the two principlestogether(ECHRcaseBorgersv. Belgiumof

30th October1991; Makhfiv. Franceof 19th October2004)

ÅBoth principles arereferred:

- To the wayarguments,documents,elementsand evidencearepresentedbeforethe

court;

- To thecharacteristicsof theproceduresbeforethecourt.

ÅThe main difference:

- Equalityof Arms is referredto the statusof the parties/tothe balanceof procedural

rightsgrantedto theparties;

- AdversarialTrial concernsto thewaytheprocedureis ruled/is referredto amethodof

decision.



3. Equality of Arms and Adversarial Rights

ÅVery close situations may present a breach to the Principle of

Equality of Arms or to the Right to an AdversarialTrial :

- Submissionof observationsby anAttorney-General/AvocatGénéral/Public

Prosecutorwithoutcommunicationto thedefence; and

- Its participationin thecourtõsdecisionsmaybe:

Á Not acceptable under the Principle of Equality of Arms in a

criminalcasewherethe public prosecutoractsasa party (ECHR case

Borgersv. Belgiumof 30th October1991); or

Á Not acceptable under the Principle of Contradictory in a

retirement pension case where the Ministério Público/Public

Prosecutoris not a party(ECHRcaseLobo Machadov. Portugalof 20th February

1996).



4. Content of the Principle of Equality of 

Arms 

Basiccontent

ÅEachpartymustbe affordeda reasonableopportunity

to presenthis case

- Includesall the facts,argumentsandclaimspresented

beforethecourt.

ÅWithout placing him in a substantial disadvantage

vis-à-vis the other party



4. Content of the Principle of Equality of 

Arms 

1st rule: It is not possibleto ensurea perfectequality

- The plaintiff usuallyhas more time to preparehis claim than the opponent to

respond;

- Rulesallowingfor anextensionof the time for the rebuttalshouldbeconsideredto

preservethePrincipleof theEqualityof Arms(e.g. in verycomplexcases).

2nd rule: Not all inequalities breach the Principle of the Equality of

Arms

- A differenceof treatmentconcerningthepartiesõwitnesses(evidencegivenunder

oathfor onepartyandnot for theother)doesnot necessarilybreachthePrincipleof

Equalityof Arms(ECHRcaseAnkerlv. Switzerlandof 23rd October2006).



4. Content of the Principle of Equality of 

Arms 

3rd rule: Substantiveproceduraladvantagesshould not be accepted

- The submissionof observationsby an Attorney-General/AvocatGénéralwithout

communicationto the defenceandto whichthe defencecouldnot respondarmthe

Principleof the Equalityof Arms (ECHRcasesBorgersv. Belgiumof 30th October1991;

Bulutv. Austriaof 22nd February1996).

Á It isamatterfor thedefenceto assesswhetherasubmissiondeservesareaction
(ECHRcaseBulutv. Austriaof 22nd February1996)

- Participationof the AvocatGénéralin thecourtõsdecisionis not acceptable(ECHR

caseBorgersv. Belgiumof 30th October1991).

- Limited accessto documentsclassifiedas confidentialwhen accessis grantedto

publicofficersis not acceptablein lustrationprocedures(ECHRcasesMatyjekv. Poland

of 24th April 2007; Bobekv. Polandof 17th July2007)



4. Content of the Principle of Equality of 

Arms 

3rd rule: Substantiveproceduraladvantagesshould not be accepted

- It is not acceptableunderthePrincipleof Equalityof Armsto denythepossibilityto

presentawitnesswhen:

Á Only two personshadbeenpresentat a meetingat which an agreementhad

allegedlybeenreached; and

Á Only oneof thesetwo keypersonswasheard(ECHR caseDombo BeheerB.V v. The

Netherlandsof 27th October1993).

- Witnessesfor theprosecutionandthedefencemustbetreatedequally: someonewho

has presentedreportsgiving placeto a criminal proceduremay not reallybe an

independentexpertbut awitness(ECHRcaseBonischv. Austriaof 6th May1985).



4. Content of the Principle of Equality of 

Arms 

4th rule: Different procedural rules considering the nature of the

party may be accepted

- Different conditionsand time-limits for lodgingan appealfor the public

prosecutor(shortertime-limit for the privateparty; longerfor the Public

Prosecutor)do not breachthe Principleof Equalityof Arms (ECHR case

GuigueandSGEN-CFDT v. Franceof 6th January2004).

- The following proceduraladvantagesfor the public prosecutor/attorney

general/publicentitiesshouldnot beaccepted:

Á Waiversregardingthe paymentof proceduralpenalties(PortugueseConstitutional

Court/TribunalConstitucionalhasadifferentview: cases59/ 91and355/ 01);

Á A waiverto presenta responsecontestingall thefactsallegedby theplaintiff in

a case presentedagainst the PortugueseState (PortugueseConstitutional

Court/TribunalConstitucionalhasadifferentview: case529/ 94)



4. Content of the Principle of Equality of 

Arms 

5th rule: A breachof the Principle of Equality of Arms may result of a global

assessmentof proceduralrules

- The following legalframeworkon expropriationproceduresbreachesthe

Principleof Equalityof Arms(ECHRcaseYvonv. Franceof 24th April 2003):

Á TheGovernmentCommissioner(GC)andtheexpropriatingauthority

enjoy advantages: access to the land charges register when

expropriatedpartieshaveonlylimitedaccessto thisregister;

Á Unlike the other parties,the GC is not obligedto givenoticeof his

pleadings; he is not obligedto inform the other partiesthat this has

beendone; heis thelastto presentits claim;

Á Under the law GCõssubmissionsassumeparticular influence on

courtsõdecisions.



4. Content of the Principle of Equality of 

Arms 

6th rule: Different rules regarding terms

- It is not acceptableunderthePrincipleof theEqualityof Arms if timeceasesto run

for the Statein court proceduresbut not for the otherparties(ECHRcasePlatakouv.

Greeceof 11th January2001)

- Different time limits for the applicantto presentpleadingsin support of oral

presentationswhen the respondeddoes not have any time limit should not be

accepted(ECHRcaseWynenv. Belgiumof 5th November2002)

7th rule: Public parties should not be exempted from paying court

fees

- ThePrincipleof the Equalityof Arms is bettersatisfiedif publicentitiesareobliged

to paycourtfees.

- However,ECHR hasdecidedthat a differentlegalframeworkregardingpaymentof

court feesin favour of the public prosecutordoesnot arm the Principleof the

Equalityof Arms(ECHRcaseStankiewiczv. Poland,of 6th April 2006)

-


