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Fair Trial Principle is acceptedasa standardby Europeanlegal frameworks
AEuropearConventiorof HumanRights article6-1
AEuropearlJnion Charterof FundamentaRights article47
AEuropearConstitutions
- Lithuaniaarticles30and31 of the Constitution

- Portugalarticle20 32and2684 and5 of the Constitution

- FranceDeclaratiaieslroitslel 60 H cetdunCé@oyedel 789 the UniversaDeclaratiorof
HumanRightsandthe EuropearConventioron HumanRights

- Germanyarticlesl 34 and1031 of the Constitution
- Italy: article24, 111and113of the Constitution

- Spainarticle24 of the Constitution
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The Fair Trial Principle is accepted by European legal frameworks
under different terms:

AProcesquitabldECHR,FR),
AFairtrial(ECHR)
ATutelaefectivadelosderecho¢ES)
AGiustoprocessdIT);
ADueprocesgUK);
ATutelajurisdicionaéfetiva(PT)
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Right to a Fair Trial includes:

1. Rightto present claimbeforea courtandhavethe casalecidedaccess
to court)

2. Rightto havethe procedurakulesappliedin a way which favoursa
decisionbasedon substantivelaw on the merits (not in procedural
technicalitigs

3. Rightto havethe claimdecidedy animpartialandindependentourt

4. Principle of Equality of Arms;
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Right to a Fair Trial includes:

5. Rightto anadversarigrocedurge

6. Right to a transparentprocedure(public hearing a reasonedcourt
decisionaccesso the documentandstatusof the judicialproceduregan
adequateevelof clarityof thelegalframeworlx

7. Rightto aspeedyrial;

8. Rightto beassistety alawyer
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APrinciple of Equality of Arms
- Thereshouldbeao f ®ial a hetweanthe parties,

- Eachpartymustbe affordeda reasonableopportunity
to presenthis case(includingevidence)

- Without any substantial disadvantageof a party vis-
a-vis the other party.

(ECHR cases8ulutv. Austriaof 229 Februaryl996 Foucherv. Franceof 18" March1997 Platakow.
Greeceof 11th Januarg0021 Bobekv. Polandof 17h July2007%
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A Right to an adversarialtrial/Principle of Contradictory

- Any elementwhich can influencethe solution of the

causeshould be subjectto discussionbetweenthe
parties

- Eachpartyshouldhave

A Thepossibilityto makeknownthe element®n whichhis
claimisbasedand

A The possibilityto know and discussanyclaim,evidence
or documenpresentedo thejudge
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APrincipIe of Equality of Arms and the Right to an AdversarialTrial arevery
close

-ECHR commonlylooksat the two principlestogether(ECHR caseBorgersv. Belgiumof
30h October1991 Makhfiv. Franceof 19" October2004

ABoth principles arereferred

- To the way argumentsgdocumentselementsand evidenceare presentedeforethe
court

- To thecharacteristiasf the procedurebeforethe court
AThe main difference

- Equalityof Armsis referredto the statusof the parties/tothe balanceof procedural
rightsgrantedo the parties

- Adversarialrial concerngo the waythe proceduras ruled/is referredto a methodof
decision
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AVery close situations may present a breach to the Principle of
Equality of Arms or to the Right to an AdversarialTrial:

- Submissiomf observationdy an AttorneyGeneral/AvocatGénéral/Public
Prosecutowithoutcommunicatiomo thedefenceand

- Its participationn thec o u detisiorsnaybe

A Not acceptable under the Principle of Equality of Arms in a
criminalcasewherethe public prosecutoractsas a party (ECHR case
Borgersy. Belgiumof 30" October1993); Or

A Not acceptable under the Principle of Contradictory in a
retirement pension case where the Ministério Publico/Public

Prosecutors not a party (ECHR case_obo Machador. Portugabf 20" February
1998.



MORAIS LEITAO 4. Content of the Principle of Equality of

GALVAO TELES

SOARES DA SILVA s

Basic content

AEach party must be affordeda reasonableopportunity
to presenthis case

- Includesall the facts,argumentsnd claimspresented
beforethe court

AWithout placing him in a substantial disadvantage
vis-a-vis the other party
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1strule: It is not possibleto ensurea perfectequality

- The plaintiff usuallyhas more time to preparehis claim than the opponentto
respond

- Rulesallowingfor an extensiorof the time for the rebuttalshouldbe consideredo
preservehe Principleof the Equalityof Arms(eg. in verycomplexcases)

2nd rule: Not all inequalities breach the Principle of the Equality of
Arms

- A differenceof treatmentconcerninghe p a r twithessegevidencegivenunder
oathfor onepartyandnot for the other)doesnot necessarilgreachthe Principleof
Equalityof Arms (ECHRcaseAnkerlv. Switzerlandf 239 October2008.
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3rd rule: Substantiveproceduraladvantagesshould not be accepted

- The submissiorof observationdy an AttorneyGeneral/AvocatGénéralwithout
communicatiorto the defenceandto whichthe defencecouldnot respondarmthe

Principleof the Equalityof Arms (ECHR case®forgersv. Belgiumof 30" October1991
Bulutv. Austriaof 22'd February1 996.

A It isamatterfor thedefencdo asseswhethem submissiomleserveareaction
(ECHRcaseBulutv. Austriaof 224 Februaryl 996

- Participatiorof the AvocatGéneéralin thec o u detigiosis not acceptabl¢ECHR
caseBorgersy. Belgiumof 30" October199).

- Limited accesdo documentsclassifiedas confidentialwhen accesss grantedto

publicofficersis not acceptable lustrationprocedure$ECHR caseMatyjekv. Poland
of 24" April 2007 Bobekv. Polandof 17th July2007
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3rd rule: Substantiveproceduraladvantagesshould not be accepted

- It isnot acceptablanderthe Principleof Equalityof Armsto denythe possibilityto
presenawitnessvhen

A Only two personshad beenpresentat a meetingat which an agreementad
allegedlpeenreachedand

A Only one of thesetwo key personswvasheard(ECHR caseDombo BeheeB. v. The
Netherlandsf 27" October1993.

- Witnessefor the prosecutiorandthe defencanustbetreatedequallysomeonavho
has presentedeportsgiving placeto a criminal proceduremay not reallybe an
independengxpertbut awitnesgECHRcaseBonischv. Austriaof 6" May1985.
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4th rule: Different procedural rules considering the nature of the
party may be accepted

- Different conditionsand timelimits for lodgingan appealfor the public
prosecutor(shortertimelimit for the privateparty longerfor the Public

Prosecutordo not breachthe Principleof Equalityof Arms (ECHR case
GuigueandSGEN-CFDT v. Franceof 6" Januar2004.

- The following proceduraladvantage$or the public prosecutor/attorney
general/publientitiesshouldnot beaccepted

A Waivergegardinghe paymenbf procedurapenaltiegPortugues€onstitutional
Court/TribunaConstituciohalsa differentview case$9 91and359 01);

A A waiverto presentresponseontestingll the factsallegedy the plaintiff in

a case presentedagainstthe PortugueseState (PortugueseConstitutional
Court/TribunaConstituciohalsa differentview casés29 94)
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5 rule: A breachof the Principle of Equality of Arms may result of a global
assessmenbf proceduralrules

- The following legalframeworkon expropriationproceduredreacheshe
Principleof Equalityof Arms(ECHRcaseYvonv. Franceof 24th April 2003:

A The GovernmenCommissionefGC) andthe expropriatinguuthority
enjoy advantagesaccessto the land charges register when
expropriateghartieshaveonlylimitedacces$o thisregister

A Unlike the other partiesthe GC is not obligedto give noticeof his
pleadingshe is not obligedto inform the other partiesthat this has
beendone heisthelastto presentts claim

A Under the law G C 6ssibmissionsassumeparticularinfluence on
C 0 U detisohs
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6 rule: Different rulesregarding terms

- It is not acceptablanderthe Principleof the Equalityof Armsif time cease® run

for the Statein court procedure$®ut not for the other parties(ECHR casePlatakow.
Greeceof 11th Januarg002

- Different time limits for the applicantto presentpleadingsin support of oral
presentationsvhen the respondeddoes not have any time limit should not be
accepte@ECHRcaseNynenv. Belgiunof 5th November2002

70 rule: Public parties should not be exempted from paying court
fees

- ThePrincipleof the Equalityof Armsis bettersatisfiedf publicentitiesareobliged
to paycourtfees

- However,ECHR hasdecidedhat a differentlegalframeworkregardingpaymenof
court feesin favour of the public prosecutordoesnot arm the Principleof the
Equalityof Arms (ECHRcaseStankiewicz. Polandpf 6 April 2006



